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It is a pleasure to record the fact that the present reprint of Sharswood's 
Professional Ethics was published at cost by the publishers of the regular 
edition, Messrs. T. & J. W. Johnson Co., of Philadelphia, and that that cost 
was generously borne by General Thomas H. Hubbard, of New York, a 
valued member of the committee. H. M. B. 



The Power of a Court of Equity to Order the Exhumation of a Dead 
Body for Examination in Aid of the Defense of a Civil Action at Law. — 
The case of Mutual Life Ins. Co. of Nezv York v. Griesa, et al., 156 Fed. 398, 
decided by the First Division of the United States Circuit Court for the District 
of Kansas, September 14, 1907, presents a state of facts that at once challenges 
attention and at least one question of equity jurisdiction that is novel, and 
in regard to which there will probably be a difference of opinion in the 
profession. One Lucius H. Perkins, a lawyer of ability and standing at the 
Kansas bar, who at the time of his death was, and for some years previous 
thereto had been, a member of the state board of law examiners and its 
secretary, as well as a very active man in the promotion of movements for 
raising the standards of the legal profession, took out a policy of life insurance 
in the complainant company in December, 1906, for $100,000, payable to his 
estate. The first of the annual premiums was paid to the company in cash, 
not by the insured, but by the agent of the company, who took the note of 
the insured for the amount advanced. This note fell due a few days after 
the death of Perkins. About the time of the application of the insured for 
the policy in question, he applied to other companies for insurance to the 
amount of more than $1,000,000. Some of these applications were made before 
the application to complainant, and it appears that a part of them were refused, 
while others, the number not appearing, were allowed and later the allowance 
canceled. But these facts were concealed from complainant when negotia- 
tions were in progress for the issuing of the policy in suit. It seems that 
deceased succeeded in securing policies for large amounts, for at the time of 
his death there were policies outstanding and apparently in force aggregating 
$540,000. The annual premiums on these were about $30,000, an amount very 
much greater than his income, and which, according to the opinion, "he could 
not pay without converting his estate into money, and then only for a few 
years." 

It seems that about the time deceased was negotiating for the policy in 
suit, he was in correspondence with a chemist as to the uses and effects of 
poisons, and that this fact had come to the knowledge of some of the com- 
panies that had denied his applications, but it did not come to the knowledge 
of the complainant company until after the death of the insured. On the day 
of his death, Perkins bought morphine, giving, as the opinion states, an 
insufficient reason for the purchase. Toward evening, going to the roof of 
his house for an apparently legitimate purpose, although warned not to go 
on account of the danger of falling, he fell to the ground, was taken up in 
an unconscious condition, and a few hours thereafter died, without having 
regained consciousness. The eyes of deceased gave some evidence of 
morphine poisoning, and it is the claim of complainant that the case was one 
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of suicide. It seems that when deceased accepted the policy in suit he 
objected to the suicide clause. 

The foregoing and other facts tending to show fraud were, according to 
the opinion, set out in the bill of complaint, which was filed by the company 
apparently for the purpose of securing a cancellation of the policy that it had 
issued to deceased. To this bill a demurrer and a plea to the jurisdiction 
were filed, the defendants contending that the company had a plain, adequate 
and complete remedy at law in the defense that it could interpose on the 
ground of fraud to any action upon the policy. 

The bill in the case was not filed until after the death of insured, and the 
court held that "whatever the rule may be in the several states and in England, 
the rule now is in the United States courts that where a policy 'is for the 
payment of money, and is obtained by fraud, the cause is not cognizable in 
equity when the bill is not filed until after the death of the insured," citing 
Cable v. Insurance Company, 191 U. S. 288, 24 Sup. Ct. Rep. 74; Riggs v. 
Insurance Company, 129 Fed. 207, 63 C. C. A. 365, but that such a bill "can 
be maintained if brought in the lifetime of the insured, and that his subsequent 
death will not abate the action," citing Life Insurance Company v. Blair, 130 
Fed. 971. To the contention that as the policy by its terms gave an option to 
the beneficiary to take, upon the maturity of the contract, either bonds pro- 
vided for in the contract or the equivalent in money, the estate would have 
a right to compel the delivery of the bonds by a decree for specific perform- 
ance, and that as this could only be obtained by an action in equity, the 
company should have the right to seek a determination of the controversy in 
an equity tribunal, the court said "that the estate does not have the right to 
coerce the delivery of the bonds by a decree for specific performance. The 
estate has the right of election either to take the bonds, or, in lieu thereof, 
money calculated as * * * * in the policy set forth. But, aside from that, 
the facts are that the company repudiates the policy, and refuses to deliver 
the bonds. And when the company refused to deliver the bonds, a mere 
naked money demand was created, if the poilcy is valid," citing Roehm v. 
Horst, 178 U. S. 1, 20 Sup. Ct. Rep. 780. As an additional answer to the 
contention, the court suggested the familiar doctrine that equity will not 
ordinarily compel the specific performance of a contract in regard to person- 
alty, as the remedy at law is adequate. To the further contention that as 
the bonds provided for in the policy had been specifically bequeathed by the 
insured, and thereby assigned, to several different parties, in a will that had 
been admitted to probate, equity should assume jurisdiction in order to 
prevent a multiplicity of suits, the court replied that, according to the general 
rule and under a special statute in Kansas, the executors would be the proper 
parties to bring a suit at law upon the policy; therefore, there could be no 
multiplicity of suits. 

But notwithstanding the fact that, upon the case as apparently made by 
the bill and limited by the pleadings, the court decided, as hereinbefore 
indicated, that equity had no jurisdiction, it retained the case for the purpose 
of ordering a discovery that is out of the ordinary and for which probably an 
exact precedent is not to be found in the books. Soon after the filing of the 
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bill in this case, the executors of the insured instituted, in the same court in 
which the equity suit was pending, an action at law upon the policy, they 
alone, and properly so, as the court suggests, being plaintiffs. An application 
from the insurance company in each case for an order directing that the body 
of the insured be exhumed and examined by experts 1 with a view of ascer- 
taining the cause of death, followed. Both applications were heard together 
upon the same evidence. In the law case the application was denied for the 
reasons, first, "that a court of law has no power to order the production or 
inspection of inanimate objects in the possession or control of a party in 
advance of the trial," and, second, because the widow who. under the law, 
has control of the body of her deceased husband as the executors have not 
(see Larson v. Chase, 47 Minn. 307, 50 N. W. Rep. 238, 14 L. R. A. 85, 28 
Am. St. Rep. 370; Young v. College, 81 Md. 358, 32 Atl. Rep. 177, 31 L. R. A. 
540 ; Pettigrew v. Pettigrew, 207 Pa. 313, 56 Atl. Rep. 878, 64 L. R. A. 179, 99 
Am. St. Rep. 795, cited by the court, and the following: Foley v. Phelps, 1 
App. Div. [N. Y.] 551, 37 N. Y. Supp. 471 ; Hackett v. Hackett, 18 R. I. 155, 
26 Atl. Rep. 42, 19 L. R. A. 558), was not a party to the suit at law and could 
not be made a party. But she was a party to the equity suit, and, therefore, 
could be represented therein upon the hearing of the question. 

This, then, was the situation : In an equity suit brought primarily and, as 
the opinion seems to indicate, solely for the cancellation of a life insurance 
policy, the court, although denying the complainant's right to the relief 
sought, retains the suit for the purpose of allowing a special application 
therein for an order that the body of the insured be exhumed for examination. 
And the court holds that such an order should be made in aid of a defense 
at law to a suit upon a life insurance policy, where the circumstances indicate 
the presence of fraud and one of the defenses is that the insured committed 
suicide by poison. "The order will be," said the court, "that the marshal of 
this district will exhume the body. The court will appoint a pathologist to 
examine the body, to the end that the evidence may be had as to whether the 
fall killed the insured. A chemist will be appointed to determine whether he 
died by morphine poison. The results of their efforts ought to materially aid 
the court in arriving at the truth. And such an order is made because this 
court is of the opinion that it cannot be made in the action at law, but 
holding that it is within the general powers of a court of equity, and that 
such an order is in the furtherance of justice." 

The argument upon which the court bases its conclusion is that such an 
order is simply the exercise of the old-time right of compelling discovery, 
which, though not often invoked, is, nevertheless, not obsolete. "If such 
disclosure cannot be made," said the court, "it is because of the right of one 
party to disclose the truth, if believed advantageous, and to conceal it if 
believed harmful, and that ought not to be a rule for the guidance of courts. 
And the only objection aside from that as to the power of the court is one of 
sentiment, as if sentiment should control in the administration of justice. 
* * * * Can anyone doubt but that all sentiment would dissipate, and all 
objection would vanish, if it were necessary for the estate to make the showing 
in order to recover the large sum of money involved? And why should it 
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be optional with one party to say what part of the truth shall be made known, 
and what part kept from the court"? The court finds support for its order 
in the cases that sustain the right of a court to compel the exposure of the 
person for a physical examination (See the opinion for a practically com- 
plete list of such cases as well as of those which deny the right; see, also, 

1 Mich. Law Rev. 193, 277, where the subject is exhaustively considered, and 

2 Id. 321, 477; 3 Id. 160; 4 Id. 71 for notes), and it disposes of the case of 
Union Pacific Railroad Company v. Botsford, 141 U. S. 250, 11 Sup. Ct. Rep. 
1000, in which a majority of the court held that a physical examination of a 
party could not be coerced, on the ground that such coercion would be equiva- 
lent to an assault without lawful authority, by saying that while the Botsford 
case is an authority, it is only so as to a living person. 

While it is quite apparent that the object of the court was by its order 
to promote the ends of justice, and while it is probable that its efforts will 
result in material aid to the court of law in finding out the truth, the practice 
followed is undoubtedly subject to criticism, if, as one would gather from the 
opinion, the bill was not filed 1 for discovery, or the suit launched for that 
purpose, and the suit was retained simply for the purpose of granting the 
application for the order of exhumation. H. B. H. 



The Consolidation of Municipal Corporations and the Federal 
Constitution. — Matters arising out of the annexation of smaller municipal 
corporations to larger adjoining ones have given rise to considerable litiga- 
tion. But in most of the cases federal or constitutional questions have not 
been involved. The consolidation of the cities of Pittsburgh and Allegheny 
in June, 1906, has recently been before the Supreme Court of the United States 
in the case of Hunter v. Pittsburgh (1907), 28 Sup. Ct. Rep. 40. The General 
Assembly of Pennsylvania, in extraordinary session, passed an act relating to 
the union of contiguous cities by the annexation of the smaller to the larger. 
It provides that, after a petition has been filed in the court of quarter sessions, 
and a hearing had upon it, the court shall order an election if the petition and 
the proceedings come within the requirements of the act. At the election a 
majority of the votes cast in both cities determines whether or not the court 
shall enter a decree consolidating the lesser with the greater. Following this 
procedure an election was held in Pittsburgh and Allegheny. A majority of 
all the votes were in favor of the union, but the majority in the smaller city 
were opposed. The reasons for this opposition lay in the increased burden of 
taxation which must surely follow, without any apparent benefit to Allegheny 
or its citizens. Successive appeals were taken from the decree of the court 
of quarter sessions directing the consolidation, and finally the case was carried, 
on writ of error, to the Supreme Court of the United States. 

Under consolidations of this character serious questions often arise 
regarding the title to lands or other municipal property, the burden of debts 
or other obligations, the right to outstanding claims and the rights of citizen- 
ship. The Pennsylvania act carefully provided for these matters, and left, 
for the consideration of the courts, the bare question of the state's control 



